OLsSEN & CHAMBERLAIN
ATTORNEYS AT LAW
TEX R. OLSEN 225 NORTH 100 EAST TELEPHONE 80I-896-4461
KEN CHAMBERLAIN POST OFFICE BOX 100 TELEFAX 80I1-896-S44]

RICHFIELD, UTAH 84701

RICHARD K. CHAMBERLAIN

January 4, 1996

Mr. Kirk Forbush, Area Engineer
Division of Water Rights

130 North Main

Richfield, Utah 84701

Re: San Pitch River Structure Near
"The Drainage District"

Dear Kirk:

You will recall our discussion some time near December
5th concerning the apprehension of Gunnison Irrigation Company
("Gunnison"), and others similarly situated, that the parties who
have maintained an obstruction in the area which can be generally
described as existing approximately three-fourths (3/4ths) of one
mile below and distant from the land irrigated by the San Pitch
Drainage land.! The obstruction is being implemented by those
individuals who have no water rights; but they nevertheless plan on
continuing, without regulation and without regard to the absence of
water rights, to flood an area which has no decreed right but which
activity results in diminution of the general water sources of the
San Pitch River and the prior-in-time rights of Gunnison.

In 1952 and 1953 agreements were adopted of a tentative
and non-binding nature beyond the purposes sought to be established
at that time. ‘

Gunnison authorized the construction only of a gate or
"control structure" with the object of advancing - not diminishing
= the natural flow of water of the San Pitch River generally and in
the San Pitch River Drainage District particularly.

Activity of the contracting parties who owned land, but
no water right or rights, above in elevation and channel flow of
the permitted gate plan again "to put the plank in [the] gate and

'The principal reason the land inundated cannot be described
by reference to the cadastral survey is that the land has no
decreed or appurtenant water right bearing a legal description.
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keep [the] plank in [the] gate until ([the offending damage] has
passed."

It was never intended, conceded or authorized that planks
or boards could continue in the 1location discussed in the
agreements of 1952 and 1953. We are attaching copies of those
agreements for your easy reference.

At the time of our discussion you suggested that the
matter be raised at the Lower San Pitch Water Users Association
meeting scheduled for January 17th.

The Executive Committee of Gunnison has determined that
it is no longer appropriate or in any degree beneficial to the
owners of the water rights and in any manner legal for the boards
or planks to be replaced in the area described in the attached
agreements.

Each and both of the agreements annexed provide that the
purpose of the control gate across the channel of the San Pitch
River approximately 1400 feet northwest from the county bridge
crossing the San Pitch River west of Manti on River Lane are to be
exclusively within the discretion of Gunnison. It is notable that
neither the 1952 or 1953 agreements grant a water right and that
there is no consideration for the temporary utilization of the
obstruction for the purpose of inundating or flooding of land with
San Pitch River water.

Gunnison hereby specifically requests that a Cease and
Desist Order be issued to the individuals proposing to re-establish
the planks, flash-boards, or other methods of backing up the water
be terminated, abandoned, and otherwise rescinded (if "recision" is
necessary) .

The restoration or reconstruction of the excess planking
is of significant detriment to Gunnison, interferes with Gunnison’s
decreed water rights, and allows landowners with no water rights to
irrigate their land without the ownership of a right or entitlement
to utilize water of the San Pitch River.

Gunnison does not wish to initiate litigation but does,
by this letter, place all parties on notice that unless the Cease
and Desist Order is issued and thereafter enforced litigation will
be necessary. Gunnison is depending on the office of the State
Engineer to support and enforce the termination of this interfering
obstruction and the parties affected should be notified of that
decision immediately or at the very latest not beyond the Lower San
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Pitch Water Users Association meeting or January 17, 1996,
whichever date or event first occurs.

Yours very respectfully,

OLSEN & CHAMBERLAIN

By
Ken Chamberlain
KC:sb

Encls.
cc: Eugene Jensen
Mardell Jensen
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State of Utah

"AGRETHENT

Thia agreement mado ond ontered into this day of _ : ,
1952, by and botwoen The Gunnison Irripation Company, whose addross 1s Gunnison
Utah and Sarnpitch Rivor Drainare District, whose addross is Ephraim, Utah, and
Kjar Brothers, slden K. Barton ‘% Sons, Paul Keolor, Calvin Xickelson, Lafa

Noirinpton, (lint Moyington, Lloyd Poyington und Fdward Tooth; their addrossco
Lalrr Mantl, Utah, S .

—— e~ t .,

ORJ¥CT1 The objact of thls agrocnunt is to accomplish an emergency flood
roatoration program benofical to ocach and toth of the above named partics of
this agreomert, . ' : S :

PURFOSF: It is tho intention of the parti&u to accomplish the above mentioned

object In the nammer and undor the conditions hereinafter stipulatod, for their
. mutual benefit. ) o .

WITNESST TH:
=

R ke e e

A. The Gunnison Irfigatioh Camany, for and in consideration of tho benefits !
to bo dorived in tho carrying out of Lhis agreement and to accomnlish the
objcct herein set forth, does hercby pronise and agree as followst

1. To grant to the Sunpitch Rivor Drainage District, and above interested K
rarties, and their agents tho right and permission to construct a control rate
or similiar gtructure across the present, improved,.or new channol of the Sanas -
pltch River:for the purpose of regulating, controlling, and facilitating the’ A
reroval of.excess water from the aroa under. and controlled by the Sanpitch River
Drainage District and parties listed before. '

2. That the Cumison Irrigation Company grants the persission tc catablish
said -structure PROVIDING that above nmentionoed development and structure does
not hold, retsin or otherwise impound the natwral flow and flcod of waters
draining into the Sanpitch River from area or areas above and upstream from

the refulating structure above the present lsvel of the River as sef out belowf

B. - The Sanpitch River Drainage District and above 1isted interested pariies,
in consideration of ths promises and agrecments made on ths part ol the Cunnison
Irrigation Comparny herein get forth, agrees as follous:

1. To establish or construct, to operate and maintain the herein referred
to control structure at no expense whatsoever to the Cumnison Irrigation Corpany.
-7 2. To establish-and ‘construct a permanent reference point or ‘bench mark
of elevation plain and visible to all interested parties from which the ver-
manent retention features of the contrsl structures will ce established. This
bench mark to be referred to a-temporary bsnch mark already aét at elevation
105.8 end the wuater level reforred to this bench mark to e at elevetion 78.3
or 7.5 feet below said temporary bench mark which is the ton of rutlle masonry
abutment to an abondoned f{lume located approximately 1400 feet norih west of
County bridge spanning Sannitch River west of Manti on River Lane.

3. To provide =aple and adequate facilitiss for the present natural f{low
of wator to pass over or by pass said structure.




: h. Whenover in tho oplnion of tho board or diroctors of the Gunnl-on
L Irrigation Company there is danger to the dam of tho Gunnison lteservoir on

account of excess water then it shall be the privoelege ‘of the Gurnison.
Irriration Compsny to put thu plank in sbdd gato and keur plenk in pato until
tho dmgor has pagsed. Or {f domago -is Loilng donv to roatii, brldyes or wavar
gatas below sald roserveir thun thu plank shall be xopt in the rate until
dangor of such damape la pnnsod. .

.

I WITNESS WIFREOF, the partics haral.o have hersunder subscribed thoir
namos as of tho date writt.en belou, - &P é J :
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[ -who qigned tho sbove oprcemept on bohald of. tha . Gunnison Irrigation COmpany
s end 2e..sho signed the -samg agre ment on behalf of .
& tho Synpitoh River Drginage D strict, wes then //éw " :
t. "of the Cunnison Irrigation Company and Ao o2 e At — " the
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Sanoitch River Drainage District: that I xnow their signatures, and theu'
signetures thereto i3 gonuine, ard ‘that said agreement was duly sirnc-d, sealed
and attested for in behalfl of the above namaed organizations. .

Title

gy g AT e R VS AR AR AR T Ll 4 e S I e N S R R N A A ER S RGP




ey

L : ] ENTPYNO Ai}3837“ R ' 404

"GRANTU- >

¢« - Recorpep .. $=31-65 . .7 11:30 4 o ac %

- : M. B0OK . 125 . rAGE . 405 RANTESS - Bl
REQUEST OF .)o DEIE3.  darton " ORANTLES S22

FE:4FA{LD0 MAE 5./ GRAHAM,,ZS NPETE COUNTY) DER .
5. 2480 Uy gm LA A perutY

'RFQENED{‘.
JAN 1 11996 |
WATER HIGHT$ N

SALT LAKE 3

AGREEMENT
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THIS MEMORANDUM OF AN AGREEMENT, mnc}e and entered into this ____dayof -
,. 1952, by and between THE SANPITCH DRAINAGE DISTRI.CT, vhose pri;scipal
plz_xce of business is Ephraim, Utah, the party of the ﬁ.rat part, aﬁd Alden K.
Barton &.,5055, Kjar Bros.., .Paul F. Kéeler_, Calvin Mickelson, Clinton Boyingbon, -
" Layfe Boyington, Lloyd Boyington, and Edéard.x.frdéth,:a11'or Manti, Utah the
parties of the ‘second part, ' '

WITNESSETH:

| WHEREAS, the interested parties, in cooperation -with the United States
Goverhmenf propose to construct a control gste or similar structure across
the channel of Sanpitch River at a point appro:d.mately 1h00 i‘eet northwest
from the cov.m{:.,r bridge sp:mm.ng sa_id. River west of Manti on River Lane for
. the purpose of regulating the i‘loﬁ of'ths water.; of ths said m.ver and
facilitatisg t;he drainage of lands within the 6oundar5.es ‘of said district;
~ and WHEREAS, the operation and ma:.ntenance of said structure will affect the
1ands oi‘ the part:.eu of the second part, wh:.ch are 1rr1gated in part by the
flow of water in said River; and »

WHERLAS the parties hereto desire to prov:.de by this agrement for the |
future operation of the proposed control gate or s:.mllar structure'

NOW, THEREFOR, in cons:.deratlon of the mutual promises and agreements
.herei,n contained, the parties hereto promise and agrse as follop{s:

1. The Parties of the second part may put the plank in the control
gtructure and keep it in so as to thoroughly saturate their lands until
May 1S5th when the plank must be removed ﬁnd kept ‘out until the standing
surface water on the lands of the Drainage District iuas been removed unless
otherwise agreed upon by the interosted parties. The pinnk may then be

replaced in control structure wheneimf'desired by the pa.rties. of. the secund




-2 -
part so long as the water is not backed up onto the surface of the 1and within

the Drainage District. In years of excess water th:.s agreement shall not be

in effect to conflict with the agreement with the Gnnnison Irrigation Company. .

IN NITNESS VWHEREOF, the part:.es have hereunto set their hands the day
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and year first above mritten.
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Witness: PARTIES OF -THEA_-SECOND' EART




